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Resolution No. 03 1922-C
A RESOLUTION ENACTING THE QUAPAW NATION
CRIMINAL PROCEDURE CODE

WHEREAS, the Quapaw Nation is a federally recognized Indian tribe (the "Nation" or
the "Tribe" or "Tribal ") and is governed by the Resolution Authorizing the Quapaw Nation
Business Committee to Speak and Act on Behalf of the Quapaw Nation-known as the "Governing
Resolution" adopted by the Quapaw Indian Council on August 19, 1956, and approved by the
Commissioner of Indian Affairs on September 20, 1957;

WHEREAS, the Quapaw Nation asserts governmental jurisdiction to the fullest extent
recognized by law over the lands within the original Quapaw Reservation, as established
as a homelandfor the Quapaw Nation by the Treaty of May 13, 1833;
WHEREAS, the Governing Resolution delegates authority to the Quapaw Nation Business
Committee to speak and act on the behalf of the Quapaw Nation;
WHEREAS, the Quapaw Nation Business Committee is thus empowered and obligated to
transact business, including enacting resolutions, laws, and policies for the best interest of the
Quapaw Nation;
:

WHEREAS, the Quapatv Nation Business Committee find it is in the best interest of the
Quapaw Nation to enact the proposed Quapaw Nation Criminal Procedure Code; and,

WHEREAS, the Business Committee desires
Procedure Code effective on the date of this Resolution.

to enact the Quapaw Nation Criminal

NOW, THEREFORE BE IT RESOLVED THAT, by the Business Committee of the
Nation that the proposed Quapaw Nation Criminal Procedure Code is hereby enacted as follows:
QUAPAW NATION CRIMINAL PROCEDURE CODE
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CHAPTER

$1

60

1:

GENERAL PROVISIONS

Title of Code
This code may be cited as the "Quapaw Nation criminal Procedure code" or the
"Code."

$2

Interim Law Superseded
The Quapaw Nation Business Committee intends that this Criminal Procedure
Code completely replace and supersede Resolution No.03l9ll-A, which adopted
a Quapaw Criminal Procedures Code for the Courts of the Quapaw Nation.

$3
A.

Scopeo Purpose, and

Construction

The Quapaw Nation Business Committee intends for this Criminal Procedure
Code to provide for the just, efficient, and speedy determination of every
criminal proceeding in Quapaw Nation Court. Quapaw Nation courts are
instructed to construe this Code to ensure simplicity in procedure, fairness in
administration ofjustice, and the elimination of unjustifiable expense and delay.

3

B.

This Criminal Procedure Code governs the procedure in the prosecution of all
criminal offenses punishable under the laws of the Quapaw Nation of
Oklahoma.

C.

Where no particular procedure is provided, parties shall look to the Quapaw
Nation Civil Procedure Code or any other applicable Tribal law. If no procedure
is provided in this Code, the Civil Procedure Code, or applicable Tribal Law,
parties may refer, first, to applicable Federal Law, and then to applicable State
Law.

D

Quapaw Nation maintains civil and criminal jurisdiction over its members and
others who enter into a voluntary relationship with the Nation.

$4

Rules of the Quapaw Nation Court
The Chief Judge of the Quapaw Nation Court may make rules for the conduct of
criminal proceedings not inconsistent with this Criminal Procedure Code. All rules
established by the Court are subject to review by the Quapaw Nation Supreme
Court, which has the authority to approve or disapprove any rules presented by the
court. The Quapaw Nation court must make a current copy of all suoh rules
available to the public through the Quapaw Nation Court Clerk and/or Court
Administrator.

$5

Uniformity of Application and Construction
The Quapaw Nation Court must apply and construe the provisions of this Criminal
Procedure Code to make the rules of Criminal Procedure uniform for criminal
proceedings in the Quapaw Nation Court.

56

Severability

If any provision or application ofthis Criminal Procedure Code is held to be invalid,
the invalidity does not affect other provisions or applications of this Criminal
Procedure Code, which can be given effect without the invalid provision or
application. To this end, the provisions of this Criminal Procedure Code are
severable.

CHAPTER

$7
A

2:

PRELIMINARY PROVISIONS

Prosecution of Offenses

Only the Quapaw Nation, through the Quapaw Nation Prosecutor, may file
charges under the Quapaw Nation Criminal Law Code, against any person.
Therefore, all criminal proceedings must proceed in the name of Nation as
4

Plaintiff, against the person charged with an offense, who shall be referred to
as Defendant.

I

'oTribal Prosecutor" means either the Quapaw Nation Prosecutor or any
attorney aoting under the Quapaw Nation Prosecutor's direction.

B

The Quapaw Nation Court will use a case numbering system sufficiently
different and unique from those assigned to other types of cases to clearly
distinguish a criminal proceeding from all others.

C.

No person shall be punished for an offense except upon a legal conviction,
including appeal or admission of guilt or no contest. Meaning, any incarceration
or other disposition prior to conviction shall be deemed an illegal punishment.

$8
A

Rights of Defendant
In all criminal proceedings, the Quapaw Nation court is directed to protect the
following rights of all criminal defendants:
To be informed of the nature of the charges against him and must have
a written copy of such charges;
2

To be presumed innocent of the charges raised against him;

J

To appear and defend himself in person or by counsel. The Court may
grant the defendant permission to be excused from any proceeding if he
is represented by an attorney admitted to practice in Quapaw Nation
Court.

4.

To be represented in Quapaw Nation Court by

a.

Himself;or

b.

Any attorney admitted to practice before the Quapaw Nation
Court, provided that in any criminal trial which could result in
punishment exceeding one (l) year imprisonment for any
single offense, the Court will direct the Quapaw Nation Public
Defender to represent said defendant, as long as the defendant
is unable to afford to pay private defense counsel; or

5

c

5

An adult lay advocate that is an enrolled member of Quapaw
Nation, with leave of the Quapaw Nation Court, as long as said
representation is free to the defendant.

To testi$z on his own behalf or refuse to testify. Once a defendant
testifies on any matter relevant to the proceeding against them, he shall
be deemed to have waived all right to refuse to testif,i.

6.

To confront and cross-examine all witnesses testifying against him,
subject to any applicable rules of evidence and limitations imposed
under this Code and/or the Quapaw Nation Rules of Evidence.

7

To compel'by subpoena the attendance of witnesses testifying on his
behalf.

8.

To have a speedy, public trial by an impartial judge or jury.

9

To have the right to appeal in all cases of the Quapaw Nation Court to
the Quapaw Nation Supreme Court.

10

To prevent their present or former spouse from testifliing against them
concerning any matter which occurred during such mariage, except for
any case in which the offense charged is alleged to have been committed
against the spouse, the immediate family of the spouse, the children of
either spouse or defendant, etc.

11.

Not to be put twice put in jeopardy by the Quapaw Nation Court for the
same offense.

12.
59
A.

To make the Nation prove his guilt beyond a reasonable doubt.

Limitations on Prosecution
Every criminal proceeding, except an offense where banishment is a possible
sentence, shall be commenced within four (4) years from the alleged date of
commission or from the diligent discovery of the offense. If banishment is a
possible sentence, every criminal proceeding shall be commenced within seven
(7) years of commission or diligent discovery of offense.

6

I

The date of "diligent discovery" is the date at which, in the exercise of
reasonable diligence, some individual other than the defendant and his
co-conspirator(s) know or should have known that an offense had been

committed.
B

If

an offense is committed by actions occurring on two (2) or more separate
will be deemed to have been committed on the final day.

days, the offense
C

Time spent outside the jurisdiction of the Quapaw Nation Reservation
Boundaries specifically for the purpose of avoiding prosecution shall not be
counted towards the limitation period for prosecutorial purposes.

D

$10
A.

The Statute of Limitations shall be tolled for the purposes of this section in
cases where the Federal Government refers cases under its jurisdiction to the
Quapaw Nation for prosecution. The Statute of Limitations will run upon notice
of said refenal to the Nation.
Public Right of Access
Criminal proceedings in Quapaw Nation Court shall be open to the public,
except as follows:
I

On motion by the defendant, the defendant's attomey, or the prosecutor,
the Quapaw Nation Court may order temporary deferral of public access
to all or part of a pretrial proceeding, or if the jury is not sequestered,
courtroom trial proceedings occurring outside the jury's presence if the
Court finds the deferral is necessary for a compelling reason that cannot
be adequately protected by reasonable altemative means.

a.

If the Court orders a deferral of public access under this
section, it shall state its findings and conclusions in open court.

b. The Court may not continue the deferral

longer than the reason

therefore it exists.

c.

If the Court excludes the public from the courtroom, the Court
must make (at public expense) a full transcript, sound, or
audio-visual recording of any proceeding from which public is
excluded.

S11

Service and Fiting of Documents

7

A.

A written motion, other than

one raised and heard before the Judge in open
court, and any document supporting said motion, and notice of hearing, must
be served upon each party within a reasonable amount of time before the date
set for hearing, unless the Court otherwise directs.

l.
B

2.

D

par[.

Except in situations in which this Criminal Procedure Code specifies delivery
to the defendant personally:

1

C

Every written notice and similar paper must be served upon each

Service upon a party represented by a lawyer must be made upon the
lawyer, unless the Court also orders service upon the party; and

Service must be made in the manner provided in a civil action.

The Quapaw Nation Court Clerk shall promptly mail to, or otherwise serve, a
copy of any written order upon each party and notice of any other order made
out ofa party's presence upon that party, except:
I

The Court may limit the application of this requirement as to an order
resulting from in-camera proceedings authorized under this Criminal
Procedure Code; and

2.

An order or notice oforder respecting the issuance ofa subpoena under
Chapter 3 $ 23 need be served only upon the movant.

Papers required to be served must be filed with the court. Papers filed must be

filed in the manner provided in a civil action.

$12
A.

Time Calculations

In computing any designated period of time, the day from which the period
begins to run is excluded. The last day of the period is included, unless it is a
Saturday, sunday, or legal holiday, in which event the period runs until the end
of the next day which is not a Saturday, Sunday, or legal holiday.

If

the period is less than seven (7) days, any intermediate Saturday,
Sunday, or legal holiday is excluded in the computation.

8

B

Whenever a pa(ry has the right or is required to do an act within a prescribed
period after the service of a notice or other paper upon the party and the notice
or other paper is served upon the party by mail, three (3) days are added to the
prescribed period.

C.

If

$13
A.

a paper is served by mail, it must either be mailed at least three (3) days
before, or be received by, any time otherwise prescribed for service.

Recording of Proceedings

All

A.

full

1.

Testimony at any proceeding;

2.

Proceedings upon the defendant's appearance;

3.

Hearings;

4.

Proceedings respecting waiver of rights;

5.

Proceedings respecting pleas;

6.

Pretrial cenferences;.

7.

Trial proceedings;

8

Proceedings respecting revocation of probation, suspended sentence, or
of deferred imposition of sentence; and

9.
$14

oral portions of the following shall be recorded in

Upon the request of a party, lnfor4al conferences in chambers.

Preserving Objections

Except as otherwise provided in this Criminal Procedure Code, a party
sufficiently preserves an objection to a ruling or order of the Court if, at the
time the ruling or order is being made or sought, the party makes known to the
court the action the party desires the Court to take or the objection to the
Court's action, and the grounds for the objection.

B

If

C

If

D

If a party

$15

the ruling is one admitting evidence, the party sufficiently preserves and
objection by timely objecting or moving to strike, stating the specific ground
for the objection.
the ruling is one excluding evidence, the party sufficiently preserves an
objection if the substance of the evidence is made known to the Court by offer
or is apparent from the context of the proffered testimony.
has no opportunity to object to a ruling or order, the absence
objection does not thereafter prejudice the party.

of

an

Error Noticed by Court
The Court may, at any time, call any error to the attention of the parties and, if
necessary in the pursuit ofjustice, take appropriate action with respect to an error
affecting substantial rights, although an objection has not been preserved by a party.

CHAPTER

$16
A.

B.

3:

PROCEEDINGS BEF'ORE TRIAL

Pre-TrialDetention
under circumstances in which a He-Tah is authorized by law to arrest an
individual without a wanant for the commission of a crime, the officer may
detain the individual to determine whether the individual should be:

1.

Released with a citation;

2.

Released without a citation; or

3.

Anested.

A He-Tah may arrest an individual detained under subsection (A), rather than
releasing said individual, with or without a citation, only if the He-Tah
reasonably believes that:

The individual has committed a criminal offense in the officer's
presence;

10

L

The individual has committed a criminal offense carrying a maximum
punishment of greater than one year of imprisonment outside of the
officer's presence, and the officer has probable cause to believe that the
individual committed the offense.

J:

The individual committed a crime of domestic violence outside of the
officerts presence within the previous 72 hours, and ihe officer has
probable cause to believe that the individual committed the offense,
provided that the individual was unavailable for arrest at the time of the
offense due to the individual's flight from the scene.

4.

Arrest is necessary to prevent imminent bodily harm to the individual
or to another.

C

If

D

If

the He-Tah knows that the Prosecutor has determined not to issue a
Complaint or that a Judge has determined not to issue a Summons or Arrest
wanant against an individual for a crime, the officer may not detain, cite, or
arrest the individual for a crime arising out of the same conduct unless doing so
is supported by newly discovered evidence.

E.

If

a He-Tah knows that a summons or Prosecutor's citation has been issued to
an individual, the He-Tah may not arrest the individual for a crime arising out
of the same conduct without an arrest warrant.

a detained or arrested individual is released with a citation, or

released

without a citation, the detention must not be recorded as an arrest.
F

A He-Tah responsible for the custody of an individual detained or arrested
without an anest warrant shall promptly release the individual without bringing
the individual before a judge or issuing a citation if it is determined that:

No probable cause exists to believe that the individual committed

a

crime for which arrest is authorized by law; or

2.

G

The Prosecutor has determined not to issue a Complaint against the
individual.

Until the He-Tah responsible for the custody of an individual detained or
arrested without a warrant learns that the Prosecutor has decided to file a
Complaint against the individual, the He-Tah may release the individual in

tt

conformity with a departmental enforcement standard without bringing the
individual before a judge or issuing a citation.
H.

If an individual is detained, the detaining He-Tah,

as promptly as reasonable

under the circumstances, must:

I

Provide identification as a He-Tah, unless the qfficer's identity is
apparent; and

2

Inform the individual generally of the crime believed to have been
committed.

3.

Inform the individual where they are to be taken during detainment;

4.

Inform the individual of their right to remain silent and that anything the
individual says, orally or in writing, will be used against them;

5

Inform the individual that thefe will be no questioning or interrogation
unless the individual consents, and that tho individuu] hur the right to
consult with a lawyer before being questioned and the right to have their
lawyer present with them during questioning or interrogation;

6

Inform the individual that if they wish to have a lawyer present, but can't
afford one, the individual will not be questioned until or unless one is
appointed to represent him;

7

Inform the individual that if at any time they wish the questioning or
interrogation to stop, then the questioning will immediately stop;
Inform the individual that they will be permitted to communicate with
family, friends, and/or a lawyer once they are taken to a place of
detention.

I

$17

No person may be detained or jailed by a warrantless arrest for longer than
forty-eight (48) hours unless a judge of Quapaw Nation court has issued and
signed a eommitment within that forty-eight (a8) hour time period.
Pre-Trial Release
t2

A.

B.

Unless waived by the defendant, who is represented by counsel, the judge shall
conduct a hearing on conditions of release no later than forty-eight (48) hours
after the commencement of custody of a defendant who has not met conditions
of release. The defendant must be released on their own personal recognizance
if an order addressing conditions of release is not filed within forty-eight (48)
hours, unless:

L

The defendant consents to a continuance; or

)

The judge grants one or more continuances of not more than two (2)
days each because extraordinary circumstances exist and the delay is
indispensable to the interests ofjustice.

o'Release

on personal recognizance" means release of a defendant without

monetary conditions under an order to:

l.

Appear before the Quapaw Nation Court;

2.

Report any change of address to the Court;

3.

Refrain from committing any crimes when released;

4.

Refrain from intimidating

or

otherwise interfering with potential

witnesses; and

5.
C.

Obey any additional conditions of release imposed by the Court.

In setting conditions of release, the Court shall cousider the following relevant
factors:

l.

The defendant's employment status and history;

2,

The defendant's family ties and relationships within Quapaw Nation
Reservation Boundaries;

3.

The defendant's past and presence residence;

13

D.

4.

The defendant's criminal history;

5.

The defendant's reputation for showing up to court dates when ordered;

6

of the current allegations, the apparent probability of
conviction, and the likely sentenci, insofar as those factors are relevant
to the risk ofnon-appearance;

7.

Any other factors relevant to the defendant's ties to the community.

The nature

If the defendant is eligible for

release, the judge shall first and foremost release
the defendant on a personal recognizance bond. Ifthe Court finds that release
on personal recognizance is unwarranted, the Court shall sate in the record its
reasons for that finding.

I

ifthe Court believes they
are warranted in the case. Said nonmonetary conditions may include,

The Court may assign nonmonetary conditions

but are not limited to: releasing the defendant into the custody of a
qualified supervising person or organization; imposing reasonable
restrictions on the defendant's activities, movements, associations, and
residences; prohibiting the possession of dangerous weapons;
prohibiting the consumption of intoxicating liquors or controlled
substances; etc.

E.

The Court may, instead, find that monetary conditions should be set in order to
assure the defendant's appearance in courto in the form of one of the following
bonds:

1.

Deposit of a cash bond;

2.

Execution of an unsecured bond;

3

Execution of an unsecured bond accompanied by the deposit of cash or
securities equal to ten percent (10%) of the bond's face amount, which
deposit must be returned at the conclusion of the proceedings if the
defendant has not defaulted in the perforrnance of the bond's conditions;
or

T4

4

F

Execution of a bond secured by the deposit of the full amount in cash or
other property or by the obligation of qualified, uncompensated sureties.

The judge shall set monetary conditions no higher than the amount reasonably

required to ensure the defendant's appearance in light of the factors listed in
Chapter 3, $17(B).
G

Ajudge authorizing the release ofa defendant under this section shall inform
the defendant:

l.

Of the conditions imposedj

2.

Of the consequences applicable to a violation of a condition of release;

J.

H

That an arrest warrant may be issued immediately upon a violation of a
condition of release.

the judge sets conditions that result in the defendant being kept in custody,
the judge shall inform the defendant of the right to a hearing on conditions of
release and, if the hearing is not waived by a defendant represented by counsel,
set the time for the hearing.

If

When the Court has set conditions for release and after seventy-two (72)
hours from the time of the release hearing the defendant continues to be

detained as a result of the defendant's inability to meet the release
conditions, the defendant may apply to the Court for a review of the
release conditions. Upon such review, the Court must either release the
defendant or set forth in writing the reasons for requiring the imposed
release conditions.

2

I.

At any time, the Court may

amend its order and add, eliminate, or
change any release conditions. The Prosecutor or defendant may
petition the Court for such a hearing, or the Court may initiate the
hearing on its own volition.

In any case in which a person is detained after a judge of the Court has denied
a motion for release or a change in release conditions has led to the continued
detainment of a defendant, said defendant may make an appeal to the Quapaw
Nation Supreme Court. If an order is not supported by Quapaw Nation law, or
an order is found to be unreasonable, the Supreme Court may remand the case

15

for further hearing or order the defendant released, with or without conditions.
This appeal shall be determined promptly.
J

Any person authorized to act as bail bondsmen or runners in the federal or state
courts shall be qualified to act as bondsmen and runners in Quapaw Nation
Court and shall be liable to the same obligations as in their licensing jurisdiction
and comply with all orders and rules for the Quapaw Nation Court and Quapaw
Nation Supreme Court.
The following persons or classes of persons shall not be bail bondsmen
in Quapaw Nation Court: jailers, police officers, magistrates, judges,
court clerks, or any person having the power to arrest.

K.

Approval, Forfeiture and Satisfaction of Undertaking

I

Every surety given on an undertaking under oath or affirmation and may
be required to: describe the property guaranteeing the surety; describe
the number and amount of undertakings; and describing all the surety's
other liabilities.

2.

If

there is a breach of a condition of an undertaking, the Court may
declare a forfeiture. The Court shall cause notice of the forfeiture to be
mailed to the defendant and the defendant's sureties, if any, at their last
known address.

J

a

The Court may direct that a forfeiture be vacated in whole or in part,
upon conditions the Court may impose, if it appears thatjustice does not
require the enforcement of the forfeiture.

4

If a forfeiture is not vacated within one (1) month after declaration of
the forfeiture, the Court on motion shall direct the entry ofjudgment by
default. By entering into an undertaking an obligor submits to the
Court's jurisdiction and irrevocably appoint the Quapaw Nation Court
Clerk or Court Administrator as agent upon whom any papers affecting
the obligor's liability may be served.

5

After entry ofjudgment, the Court may remit the forfeiture in whole or
in part under the conditions for vacating a forfeiture under subparagraph
(c).

16
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If the conditions of an undertaking

have been satisfied or a forfeiture
has been vacated or remitted in whole, the Court shall exonerate the
obligors and release any property deposited.

Complaint

A.

Every criminal proceeding shall be commenced by the filing of a criminal
complaint. The complaint is a sworn, written statement of the essential facts
charging that a named individual has committed a particular criminal offense
included in the Quapaw Nation Criminal Law Code.

B.

The Complaint shall contain:

1.

The name and address of the Quapaw Nation Court;

2.

The name of the defendant, or some other name

(if not known);

J

The description of the defendant as is best known at the time the
complaint is filed;

4.

The general name, chapter, and section number of the alleged offense;

5

A written statement describing in plain and ordinary language the facts
of the offense alleged to have been committed, including a reference to
the time date and place the alleged offense was committed;

6.

The person against whom the offense was committed;

7.

The names of any known witnesses to the offense committed;

8

The punishments authorized by the Quapaw Nation Business
Committee for the offense charged;

9.

The name and signature of the Quapaw Nation prosecutor.

t7

10

c

If the offense is punishable by banishment, the prosecutor may state in
the complaint, or an amendment, that banishment will be recommended.
If such statement is not made, banishment shall not be imposed.

No minor omission or eruor in the Complaint shall be grounds for dismissal
unless some significant prejudice against the defendant can be shown.

D

A complaint may be filed at any time within the period described in Chapter 2,
$9, of the Quapaw Nation Criminal Procedure Code; provided, if an accused
has been anested without a wamant, the complaint shall be filed promptly and
in no case later than the time of arraignment.

.E.

If the prosecutor determines to go forward with the prosecution, the complaint
must be filed with the Quapaw Nation Court:

1.
2

Before the prosecutor applies for a summons or arrest warrant;

If a citation has issued, before the end of the second business day
preceding the date for appearance specified therein; and if it is not filed,
the defendant need not appear, and the prosecutor shall give notice to
the defendant so stating; or
If the defendant was arrested without

a warrant and not released upon
issuance of a citation, by the time of the defendant's appearance before

a judge; and a failure to file
personal recognizance bond.

F.

is automatic grounds for release on

a

Amendments to Complaint:

If trial

has not commenced, the prosecutor may amend the complaint in
order to alter the allegations or information about the defendant.

2.

After commencement of trial, the Court may permit the prosecutor to
amend the complaint at any time prior to the Nation resting its case in
chief.

J

The defendant must be granted any extension of time, adjournment, or
continuance made necessary by the amendment of the complaint.

18
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$19
A

The prosecutor may dismiss the complaint of any count thereof by filing a
notice of the dismissal. The notice must state the reasons for the dismissal.

Citation, Summons, or Arrest Warrant
whenever a He-Tah makes an arrest without a warrant but has reasonable
grounds to believe an immediate arrest is not necessary, they may issue the
defendant a citation. Such citation, signed by the He-Tah, shall be considered a
court order, and may be filed in lieu of a formal complaint. The contents of the
criminal citation are as follows:

1.

The name and address of the Quapaw Nation Court;

2.

The name/alias and description of the defendant;

3.

A description of the offense and the signature of the He-Tah;

4

The signature of the defendant, which shall serve as an agreement by
the defendant to appear before ajudge and answer the charge;

A notice that upon defendant's failure to appear, an arrest warrant shall
issue and the defendant may be further charged with disobeying a lawful
order of the court;

6

One (1) copy of the citation shall be given to the defendant and two (2)
copies shall be delivered to the Quapaw Nation Court Clerk or Court

Administrator.
B.

If a criminal

complaint has been filed, a judge shall issue a summons to the
defendant. An arrest warrant shall issue only upon a complaint supported by
testimony or affidavit, which the judge can determine probable cause exists to
believe an offense has been committed and the defendant committed it. The
Judge of Quapaw Nation Court reviewing said probable cause affidavit shall
sign the affidavit thereby acknowledging that probable cause exists.
I

Unless the Judge has reasonable grounds to believe the person will not
appear on a summons, a summons shall be issued instead of an arrest
warrant.
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2.

A criminal

summons shall contain the same information as an arrest
warrant, except, it shall order the defendant to appear and to enter a plea
and notice that failure to appear will result in an arrest warrant being
issued and the defendant potentially being further charged with failure
to obey a court order.

C.

The arest warrant shall be signed by a Judge of QuapawNation Court and shall
contain the name and address of the court; the name of the defendant, or any
alias; and a description of the offense with a reference to relevant section of the
Quapaw Nation Criminal Law Code. It shall order and command the defendant
be arested and brought before ajudge to enter a plea.

D

Warrants for arrest and criminal summonses may be served by any Tribal or
federal law enforcement officer, or by any adult person authorized in writing
by the Judge of the Quapaw Nation Court. Service may be made in accordance
with Quapaw Nation laws.
Warrants of arrest and summonses are to be served at a person's home

only between the hours of 7:00 am and 9:00 pm, unless explicitly
authorized to serve such process at night is placed on the face thereof

by ajudge.

2.

The date, time and place of service or arrest shall be written on the arrest
warrant or summons along with the signature ofthe person serving such,
and the warrant returned to the Quapaw Nation Court. A copy of said
arrest warrant shall be given to the person served or arrested.

a

An officer need not have the warrant in his possession at the time of
arrest, but if not, they shall inform the defendant of the charge, that a

J

warrant ofarrest has been issued, and shall then provide the defendant
a copy of the warrant no later than the time of arraignment.

S20
A

Arraignment
Araignment is the bringing of an accused person before the Quapaw Nation
Court, so they may be informed of the charges against them, be informed of
their rights as a defendant, to enter a plea of guilty or not guilty, and be heard
as

B.

to bail.

The procedure and process for a legally valid arraignment shall be as follows:

20

I

Unless the defendant waives the right, the prosecutor shall read the
charges against them, state the minimum and maximum authorized
penalties, and deliver a copy of the criminal complaint to the defendant.

2.

The judge shall determine whether or not the accused understands the

charge(s) and also understands the defendant's ongoing rights in
Quapaw Nation Court: the right to remain silent; the right to be tried by
a jury; and the right to consult with an attorney at their own expense or
the Quapaw Nation Public Defender should they not be able to afford
one.

C

J

if they wish to obtain counsel or if
they would like to make application to be represented by the Public
Defender. Should the defendant be found to be indigent, the Public
Defender will be appointed to represent the defendant. The accused
shall receive a reasonable amount of time to consult with an attorney
without first entering a plea.

4

The judge shall then ask whether the defendant wishes to plead

The judge shall ask the defendant

"guilty,"
"not guilty," or "no contest." If the defendant refuses to plea, the judge
shall enter a plea of not guilty on their behalf.

When addressing matters of bond and bail at arraignment, the judge of Quapaw
Nation Court shall refer to Chapter 3, $17, of this Code.

Preliminary Hearing

$21

A.

A preliminary hearing shall be conducted in every criminal

case that carries a
maximum punishment of three (3) years and/or banishment, for any one or more
counts. If no count is punishable by three (3) years and/or banishment, then a
preliminary hearing is not required, even if there are multiple counts charged.
The preliminary hearing is to establish, through testimony, probable cause that
a crime was committed and probable cause that the defendant committed the
crime.

Preliminary Hearing shall be set within thirty (30) days of the defendant
pleading "not guilty," at Arraignment.

C.

The requirements of each Preliminary Hearing shall be as follows:

The witnesses must be examined in the presence of the defendant and
may be cross-examined by them.
21,

2

The prosecutor may issue subpoenas and call witnesses before the
Court. However, such examination must be confined to those alleged
crimes that carry a maximum punishment of three (3) years in prison
and/or banishment. There shall be no preliminary hearings in those
alleged crimes that carry a maximum punishment of only one (l) year.

J

The Court shall have the authority to limit the evidence presented to that
which is relevant to the issues of:

a. Whether the crime was committed;
b. Whether there is probable cause to believe the defendant
committed the crime.
4

Once a showing of probable cause is made, the Court may immediately
terminate the preliminary hearing and enter an order setting the case for
trial, disposition, or any other type of hearing the Court believes
appropriate.

5

The preliminary hearing may only be terminated if the prosecutor made
available for inspection reports within the prosecutor's knowledge and

possession at the time to the defendant five (5) working days prior to
the date of the preliminary hearing.

D
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A.

The defendant, through consultation with his attorney, may waive the right to a
preliminary hearing for any or all counts listed in the complaint which carry a
maximum punishment of three (3) years and/or banishment.

Discovery
The He-Tah and/or prosecutor shall permit the defendant, or their attorney, to
inspect and copy any statements, confessions, reports, tests, or examination
made pertaining to the case that has been filed against them in Quapaw Nation
court. If the material is within the possession or control of He-Tah or the
prosecutor, or is reasonably obtainable, then that material should be presumed
discoverable by the defendant. Except that, no such inspection or copying is
required in the following instances:

I

The prosecutor need not allow access to portions

of records,
correspondences, reports, recordings, or memoranda to the extent that
22

they are: legal research; internal opinions; theories; or conclusions of
the prosecutor, their staff, or an agent ofthe prosecutor not intended to
be called to testify at trial.

2

The prosecutor may move the Court for a protective order if there is a
risk of harm, intimidation, bribery, or ifthere is an ongoing investigation
as to that specific material. However, a protective order over the
material shall not be granted if it is prejudicial to the rights of the
defendant.

a

If only part of the material is within

J

an exception presuibed by this

subsection, the prosecutor shall allow accesr to a copy of the matter
from which the part within the exception has been excised, in a manner
that clearly shows there was an excision.

B

If

any matter relating to the case comes within the prosecutor's possession or
control after the defendant has already had access under this section, the
prosecutor shall promptly so inform the defendant and allow access to the
material.

C

Upon written request of the defendant for access to specified matters relating to
the case which are within the possession or control of an official or employee
of Quapaw Nation, but which are not within the control of the prosecutor, the
prosecutor shall use diligent good faith efforts to cause the official or employee
to allow the defendant access at any reasonable time and in any reasonable
manner to inspect, photograph, copy, or have reasonable tests made.

D

If the prosecutor fails to comply with this section, the court shall require the
prosecutor to comply, grant the defendant additional time or a continuance,
grant a mistrial, or grant other appropriate relief, including a dismissal with
prejudice.

E

Ten (10) days before trial, the prosecutor shall fumish to the defendant
statement of information :

a

Describing any testimony or other evidence intended to be used against
the defendant that was obtained as a result of a search and seizure; or as
a result of any confession, admission, or statement made by the
defendant; or relates to a lineup, showup, picture, or voice identification
ofthe defendant.

23

2

Describing any confession, admission, or statement of a codefendant
intended to be used at trial.

J

Describing any other crime that the prosecutor intends to show as part
of the proof that the defendant committed the uime charged.

4.

Describing any matter or information known to the prosecutor which
may not be known to the defendant and which tends to negate the
defendant's guilt as to the crime charged or would tend to mitigate the
penalty.

5

Describing any book, paper, document, photograph, or tangible object
intended to be used in evidence.

6.

Setting forth the name, , address, and occupation, of each individual
intended to be called as a witness against the defendant and any record

of criminal convictions of each individual.

7.
F
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A.

Setting forth any record of criminal convictions of the defendant

The defendant or his attorney shall file a written notice to the Court and the
prosecutor at least ten (10) days before tria! of the names and addresses of any
defense witnesses to provide alibi or insanity defense. Failure to provide notice
will prevent the use of such witnesses unless prior notice was impossible or no
prejudice to the prosecution has resulted. The Judge may order the trial delayed
or make other orders to assure a just determination.
Subpoena

The Quapaw Nation Court Clerk and/or Court Administrator shall issue
subpoena for the prosecutor and defendant, signed but otherwise in blank, to
party requesting it, who shall fill in the blanks before it is served.
I

a
a

The subpoena shall state the name of the Quapaw Nation Court and the
title, if any, of the proceeding, and shall command each individual to
whom it is directed to affend and give testimony at a specified time and
place.

The subpoena shall command each individual to whom
attend and give testimony at a specified time and place.
24

it is directed to

B

The costs of service and regular witness fees for up to eight (8) witnesses
subpoenaed on behalf of the defendant from within the Nation must be paid in
the same manner as similar costs and fees of witnesses subpoenaed on behalf
of the Nation.
I

C.

The costs of service and witness fees, including reasonable expert fees,
if any, of any other witness subpoenaed on behalf of the defendant must
be so paid if the Court, on motion of the defendant, finds that the
testimony of the witness could contribute to an adequate defense.

A subpoena may also command the individual to whom it is directed to produce
the books, papers, documents, photographs, or other objects designated therein.

The Court may direct the matters designated in the subpoena be produced
before the Court at least ten (10) days before trial.
D

S24

A.

Failure by an individual without lawful excuse to obey a subpoena served upon
the individual shall be considered contempt of Court.

Pleadings and Motions

Any defenses or objections may be raised before trial by motion.
I

A

2.

The motion must state the grounds upon which
the reliefor order sought.

J

If factual issues are involved in determining a motion, either party may
subpoena witness to testify in order for the Court to make essential

defense or motion other than one made during trial or hearing must
be in writing unless the Court permits it to be made orally.

it is made and set forth

findings of fact or law.
B.

Defenses and objections based on defects of the criminal complaint, other than
jurisdiction or charge, may be raised on motion only before trial or shall be
deemed waived by the defendant.

C.

Such motions shall be in writing and filed with the QuapawNation Court Clerk.

A notice of hearing will

accompany each motion and will be argued on a
specified date and time. Notice shall be served upon the prosecutor at least five
(5) days before the hearing.
25

D.
$25
A.

If a motion concerning jurisdiction is denied, an interlocutory appeal may be
taken.
Pre-TrialDiversion
The prosecutor and the defendant may agree that the prosecution of the case
will be suspended, delayed, or diverted for a specified period of time, after
which the case will be dismissed on condition that the defendant will not
commit another crime during that period.

l.

The agreement must be in writing and signed by both parties

2.

The agreement may include certain conditions for the defendant to
complete before the specified time for pre-trial diversion has run.

a

J

The agreement must state that the defendant has waived their right to a
speedy trial.

B

The agreement may not specify a period longer or any condition other than
could be imposed upon probation after conviction of the crime charged.

C.

The Court may order the agreement terminated and prosecution resumed if,
upon motion of the prosecutor stating facts supporting the motion and upon
hearing, the Court finds that:

D

1.

The defendant misrepresented material facts affecting the agreement; or

2.

The defendant has committed a material violation of the agreement.

If

no rrr-otion by the prosecutor to terminate the agreement is pending, the
agreement is terminated and the criminal complaint is automatically dismissed
with prejudice one (1) month after expiration of the period of diversion
specified in the agreement.

If

the prosecution is dismissed with prejudice, the prosecutor shall file
a notice of dismissal.

$26

Plea of Guilty or No Contest

26

A.

Upon reasonable notice to the prosecutor, the defendant may appear before the
Court and, after the charge has been read, plead guilty or no contest.

B.

The Court shall inquire whether the defendant is satisfied with the lawyer's
representation and may not accept the plea if it appears that the defendant has
not had the effective assistance of counsel or has waived said right.

C

The Court may not accept the plea without first addressing the defendant
personally in open court and determining that the defendant fully understands
and has had reasonable time to consider:

L

The nature and elements of the crime to which the plea is offered;

2.

The maximum possible sentence on the charge;

3.

Any mandatory minimum sentence on the charge;

4

That by entering the plea of guilty or no contest the defendant waives
the right to a speedy and public trial and all other rights associated with
going to trial;

5.

That the defendant need not make the plea.

D.

The Court may not accept the plea without first determining that it is voluntary

E.

The Court may not accept the plea until it is satisfied that there is a factual basis

for the plea.
F

The Court may not accept the plea if there is a reasonable concern that the
defendant is not competent to enter a plea.

G

The Court shall allow the defendant to withdraw a plea of guilty or no contest
whenever a. motion for withdrawal is timely made and withdrawal is necessary
to correct a manifest injustice.

A motion for withdrawal is timely if made with reasonable diligence,
considering the nature of the allegations in the motion, and is not
necessarily barred because it was made after judgment or sentence.

27
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A.

Withdrawal is necessary to correct a manifest injustice
proves, among other grounds, that:

if the defendant

a.

The plea was accepted without substantial compliance with
subsection (C);

b.

The plea was involuntary or was actually entered without the
necessary knowledge of the nature of the charges and the range
of punishment;

c.

The plea resulted from the denial to the defendant of effective
assistance ofcounsel guaranteed by this section;

d.

The sentencing entered exceeds the sentence agreed upon in
the plea of guilty or no contest form.

Plea Agreements

The parties may agree that the defendant will plead on one or more of the
following conditions:
That the prosecutor

will

amend the complaint to charge a specified

crime;

will dismiss or not bring certain

2

That the prosecutor
defendant;

J

That the prosecutor

4

That the defendant

charges against the

will

will make, or
not oppose, specified
recommendations as to the sentence or other disposition that should be
imposed; or
will not seek appellate review of an order denying a

pretrial motion.
B

If

the parties are unable to reach a plea agreement, upon the request of either
party, the Court may order apleaagreement conference. At the conference, the
parties may make presentations conceming appropriate sentence limitations and
the Court may specify what plea agreement would be acceptable or may state
that it wishes to have a presentence investigation report completed beforehand.
28
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If

The judge is not required to honor any such agreement made by the parties.
thejudge decides not to honor such agreement, the defendant shall be given the
opportunity to withdraw their plea.

Mental Condition at Time of Crime and/or Incompetence to Stand Trial
On motion of the irosecutor, the Court shall order the defendant to submit to
an examination of the defendant's mental condition at the time of the crime
charged, to be performed by a mental health professional.

The order must include provisions as to the time, place, and other
conditions of the examination.

2.

The order for examination must also specifu that the examination may
consist of interviewing, clinical evaluation, and psychological testing
that the mental health professional considers appropriate, within the
limits of non-experimental, generally accepted psychiatric,
psychological, or medical practices.

J

At the beginning of the examination, the mental health

professional

shall inform the defendant that:

a.

The examination is being performed at the request of the
prosecutor and by court order;

b. The purpose of the examination is to obtain information

about
the defendant's mental condition at the time the crime was

allegedly committed;

c.

The defendant must respond to questions during the
examination, but information obtained may not be used at trial
to show that the defendant committed the crime charged and
may only be used to address the defendant's mental condition;
and

d.

If the defendant raises the

issue of Wah-hung-ga-zhe (mental
non-responsibility) and is found not guilty by Wah-hung-gazhe, information obtained from the examination may be used in
subsequent proceedings concerning commitment.

29

4.

The prosecutor may not be present at the examination and the
defendant's lawyer may only be present with the mental health
professional's express permission.

5

The mental health professional shall furnish copies of conclusions and
full reports to the prosecutor, the Court, and the defendant or the
defendant's attorney.

6.

If the mental health professional concludes that the defendant may be
mentally incompetent, presents an imminent risk of serious danger to
another individual, is imminently suicidal, or otherwise needs
emergency intervention, the mental health professional shall promptly
notifr the prosecutor, the Court, and the defendant's lawyer.

7

8.

The defendant shall assert any objection to any defect in the examination
procedure within seven (7) days after receiving the recording of the
examination.

The report of the examination must specify:

a.

The specific issues addressed;

b.

The identity of individuals interviewed and any records of,

information relied upon;

B

c.

The procedures, tests and techniques used;

d.

The date and time of the examination;

e.

The relevant information obtained and findings made,
including any statements or information that serve as necessary
factual predicates for the findings or opinions;

f.

Information that the mental health professional was unable to
obtain and reasons therefor; and

g.

The conclusions and the reasoning on which the conclusions
were based.

A defendant may not be tried while incompetent to
incompetent to stand trial if the defendant lacks:
30

stand trial.

A defendant

is

Sufficient present ability to consult with a reasonable degree of rational
understanding with the defendant's lawyer;

C

2.

Sufficient present ability otherwise to assist in their own defense; or

3.

A rational

as

well as factual understanding of the proceedings.

Either the prosecutor, the Court, or the defendant's lawyer may move for a
competency examination to determine whether the defendant is competent to
stand trial.

If the defendant's lawyer has a good faith doubt as to the defendant's
competence to stand trial, the lawyer shall either move for the
examination notwithstanding any objection from the defendant or notify
the Court of the facts known to the lawyer which raise a good faith doubt
as to the defendant's competence.

2

J

If

the prosecutor has a good faith doubt as to the defendant's
competence to stand trial, the prosecutor shall notify the defendant's
lawyer and the Court of any information that comes to the prosecution's
attention relative to the defendant's potential incompetence and move
for a competency evaluation.
The Court has a continuing obligation, separate and apart that of
counsel, to raise the issue of competence at any time the Court has a
good faith doubt as to that issue and may raise the issue at any stage of
the proceedings.

D

Whenever the court has a reasonable doubt as to the defendant's competence,
the Court shall order a competency examination and appoint a mental health
professional or agency to conduct the examination, except:

1

The court may not order the examination before a lawyer consults with
the defendant and the lawyer has an opportunity to be heard by the

Court; and

2.

If there has not been a judicial determination that there is probable cause
to believe that the defendant committed the crime charged, the Court
may order the examination only if the defendant consents or the Court
31

first determines that there is probable cause to believe that the defendant
committed the crime charged.

E.

An order for examination must:
1

Require the defendant to appear at a specified time and place before a
mental health professional or agency and to cooperate with appropriate
interviewing, clinical evaluation, and psychological testing;

2.

Speciff that the purpose of the examination is to determine whether the
defendant is competent to stand trial;

J

Speci$ that the examination may consist of such interviewing, clinical
evaluation, and psychological testing as the mental health professional
considers appropriate, within the limits of non-experimental, generally
accepted psychiatric, psychological, or medical practices;

4.

Specif,'that the defendant's lawyer may be present at the examination
only with the express consent of the mental health professional and
specify that the prosecutor may not be present at the examination;

5

F

Require the mental health professional or agency to deliver to the
prosecutor, the Court, and the defendant's lawyer a report with the
mental health professionals conclusions and opinions regarding the
defendant's competence or incompetence to stand trial.

A defendant otherwise entitled to release may not be involuntarily confined or
taken into custody solely because a competency evaluation has been ordered.
I

If the defendant

2

If the Court finds

has been released and the Court determines that the
defendant has not appeared for their competency examination as a
condition of release, the Court may then order the defendant to be taken
into custody until the examination is completed.

that the defendant is refusing to cooperate in the
examination or refusing to provide necessary information to the mental
health professional, the Court may order that the defendant be confined
involuntarily for observation and evaluation as to their competence. The
order may authorize confinement up to twenty-eight (2S) days.
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G

The report on the defendant's competence to stand trial shall include the same
information required in $27(A)(h), the section addressing requirements in a
report on defendant's competence at the time the crime was committed.

Additionally, the report shall include reference to the treatment required
for the defendant to attain competence; the availability of treatment
options in the local geographic area; the likelihood of the defendant
achieving competence; and the need for confinement.

2

If the mental health professional determines that the only

appropriate
treatment to attain competence would require the defendant to be taken
into custody or involuntarily committed, the report must address the

following issues:

a.

Whether the defendant, because of the condition causing
incompetence, meets the criteria set forth by law for
involuntary civil commitment or placbment;

b. Whether there is a substantial probability that the defendant
will attain

competence within eighteen (18) rnonths;

c.

The nature and probable duration of the treatment required; and

d.

Altematives other than involuntary confinement and the
reasons the mental health professional would reject those
alternatives.

H

The Court may order that an examination by a mental health professional to
address the defendant's competence at the time the crime was committed be
combined with an examination to determine the defendantls competence to
stand trial. The mental health professional must prepare a report that addresses
both issues separately and distinctly.

I.

As soon as practicable after receipt of the report, the Court shall conduct

a

competency hearing unless the prosecutor and the defendant stipulate that a
hearing is unnecessary and the Court concurs with the stipulation. If no hearing
is held, the Court may enter an order regarding the defendant's competence or
incompetence.

At the hearing, the defendant has the same rights as at trial, except for
the right to trial byjury.

33

2.

The rules of evidence applicable to criminal trials also apply at this
hearing.

3

J

The mental health professional who prepared the report is considered
the Court's witness and may be called and cross-examined as such by
either party.

If the Court finds the defendant incompetent, the Court shall consider whether

to order the defendant to receive treatment. The Court shall consider

the
appropriateness of the treatment, its availability in the geographic area of the
Court, its probable duration, its likelihood of effecting competence in the

reasonably foreseeable future, and the availability
treatment alternative.

I

of the least

restrictive

If the defendant is in custody, the Court may order with appropriate
security measures, the defendant's transfer to another facility for
treatment or to do outpatient treatment or for treatment to be
administered at the facility where the defendant is in custody.

K.

The Court's order for treatment to affect competence must:

1

2

Set forth the Court's findings on the issues of competence, treatment,
and involuntarily confi nement;

Identify the mental health professional or agency to provide treatment;
and

3.
L,

Require the mental health professional or agency to file reports.

The mental health professional or agency responsible for treatment shall file
with the Court a redetermination report on the defendant's current status, with
copies of the prosecutor and the defendant's lawyer and with notice to the
defendant:

At

any time the mental health professional believes the defendant has
attained competence;

2

At any time the mental health professional
substantial probability that the defendant

34

will

believes there is not a
attain competence within

eighteen (18) months after the Court's determination of incompetence;
and

3.
$29
A.

Severance of Crimes and Defendants
The Court shall sever crimes if:

1.
2

B

At intervals not to exceed three (3) months.

The crimes are not related crimes;

Before trial, the Court determines severance is appropriate to promote a
fair determination of the defendant's guilt or innocence of each crime.

On motion ofa defendant for severance because a codefendant's out-of-court
statement refers to, but is not admissible against, the movant, the Court shall
determine whether the state intends to offer the statement in evidence as part of
its case in chief. If so, the Court shall require the prosecutor to elect one of the
following courses:

1.

A joint trial at which the statement is not received in evidence;

2

A joint trial at which the statement is received in evidence only after all
references to the movant have been deleted,
admission of the
statement with the deletions made will not prejudice the movant; or

if

3.
C

Severance of the movant.

On motion of a party other than under paragraph (B), the Court shall sever
defendants:

1

Before trial,

if the defendants cannot be joined or the Court determines

severance is appropriate to promote a fair determination of the guilt or
innocence of one or more of the defendants; or

2.

During trial, with the defendant's consent to be severed or upon a
finding of manifest necessity, if the Court determines severance is

35

necessary to achieve a fair determination
one or more of the defendants.

S30

Joinder

A.

Two or more offenses may be charged in one complaint so long
out in separate counts, and:

1.

They are part of a common scheme or plan, or

2.

They arose out of the same transaction.

as

they are set

Two or more defendants may be joined in one complaint if they are alleged to
have participated in a common act, scheme, or plan to commit one or more
offenses. Each defendant need not be charged in each count.

B.

$31

of the guilt or innocence of

Pre-Trial Conference
The Court may hold one or more pre-trail conferences, with trial counsel
to consider the possibility of stipulations, orders, and other steps to
promote a fair and expeditious trial.

A.

present,

CHAPTER

S32

I

At the conclusion of

2.

The memorandum is binding upon the parties at trial, on appeal; and in
post-conviction proceedings, unless it is set aside or modified by the
Court in the interest ofjustice.

J

Admissions of fact by the defendant at the conference may be used
against the defendant only if included in a writing signed by the
defendant.

4:

a conference, the court-approved memorandum
the matters agreed upon must be signed by counsel and filed.

TRIAL

Jury and Non-Jury Trials

36

of

A.

All trials shall

be by the Court, without a jury, unless the defendant files a
request for jury trial and posts a Two Hundred Dollar ($2SO; jury fee, not less
than forty-five (45) days prior to the date set for trial.
1

A judge may, in their discretion, waive the jury fee if the defendant
shows that they are without sufficient funds to pay the jury fee. If the
Public Defender has been appointed to their case, there is a presumption
that the defendant cannot afford to pay thejury fee.

B

Juries shall be composed of six (6) members with a minimum of one (1) and as
many as two (2) alternates selected from the Jury Term Panel, as referenced in
the Quapaw Nation Juror Code.

At any time before verdict, the parties may stipulate that

the

jury shall

consist of a number less than that otherwise required by law, as long as
the defendant understandingly and voluntarily waives the right to trial
by a full jury.
C

The Court shall give the prospectivb jurors appropriate instructions regarding
their conduct during the selection process, including the following instructions:
Not to communicate with other prospective jurors or anyone else on any
subject connected with the trial or form or express an opinion on the
case;

2.

To report promptly to the Court any incident involving an attempt by
any person improperly to influence a prospective juror or any violation
by a prospective juror or any violation by a prospective juror of the
Court's admonition; and

a

Not to read, listen to, or views news reports concerning the case. The
Court shall explain the reasons for this instruction.

J

D

The Court shall cause the prospective jurors to be sworn or affirm to answer
truthfully the questions they will be asked during the selection process, identify
the parties and their lawyers, and briefly outline the nature of the case.
I

The Court may put to the prospective jurors appropriate questions
regarding their qualifications to serve as jurors in the case and shall
permit questioning by the parties for the purposes of discovering bases
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for

challenge

for

cause and enabling an intelligent exercise of

peremptory challenges.

2

E.

The Court, on motion of a party or its own motion, may direct that any
portion of the questioning of a prospective juror be conducted out of the
presence ofthe other prospective jurors.

In a case tried without a jury, thejudge shall make a general finding of guilt or
innocence. The Court may also make special findings and shall do so if a party
at the commencement of trial so requests. Special findings may be in writing or
stated orally on the record or may appear in an opinion or memorandum of
decision.
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Jurors

A

Jurors shall be drawn from the list of eligible jurors, prepared as provided in the
Quapaw Nation Juror Code.

B

The Court shall permit the defendant or his counsel and the prosecutor to
examine the jurors and the Court itself may make such an examination.

C.

Challenges regarding jury members may be taken as follows:

1.

Each side shall be entitled to three (3) peremptory challenges.

2.

Either side may challenge any juror for cause, on the following grounds:

a.

The prospective

b.

Any ground for challenge for cause provided by law; and

c.

The perspective juror's exposure to potentially prejudicial
information makes the prospective juror unacceptable.

d.

The challenge must be made promptly upon the examination's
conclusion, but the Court for cause shown may permit it to be
made later before jeopardy has attached.

juror is disqualified from jury service;

e. Challenges must be tried by the Court.
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The Court, on motion, of the defendant shall, or on its own motion may, order
sequestration ofthejury ifit appears the case is ofsuch notoriety or the issues
are of such nature that, absent sequestration, highly prejudicial matters are
likely to come to the jurors' attention.

1.

A motion to sequester may

2.

The

be made at any time.

jury must not be informed which party requested sequestration.

If notetaking by the jurors will likely assist them in their deliberations, the Court
may permit them to take notes under appropriate conditions and admonitions.

l.

Jurors may only disclose their notes to other jurors during deliberations.

2.

At the conclusion of the juror's duties, the juror must transfer all notes
or other written materials concerning the trial to the Quapaw Nation
Court Clerk for immediate destruction.

Order of Proceeding Upon Trial
Unless the Court for cause shown otherwise permits, the trial
offenses shall be conducted in the following manner:

of all criminal

If

the case is to be presented before a jury, the Court shall select a
potentialjury panel by random and question them to determine if they
have any bias that could unfairly affect the eventual verdict.

2

If the parties are ready to proceed, and if the case is to be tried by a jury,
judge should require all of the prospective jurors to swear to decide
the case in a fair and impartial manner.
the

J

When the Court is satisfied that no juror should be dismissed for cause,
the prosecution and then the defendant shall be allowed to question the
prospective jurors. The Court may delay any examination it wishes to
make until after both parties are finished

4

appears that a prospective juror is related to a parly in the case or is
biased for or against a party, or if the outcome would significantly affect
the property, family, or other important interest of the prospective juror,

If it
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the Court shall dismiss them for cause and select another person from
thejury panel.

5

Both the prosecutor and the defendant may request the Court to dismiss
any juror by peremptory challenge. Each party shall have three (3)
peremptory challenges and the Court may not refuse to grant them. No
reasons need be given for the challenges and alternate jurors shall be
examined and selected as the original panel was selected. The final jury
panel should then be sworn.

6

The Court shall call the case name and number and ask the parties
they are ready to proceed.

7

Prior to the reading of the criminal complaint, the Court should explain
to the jury that the complaint is not evidence but is being read for the
sole purpose of informing the defendant and the jury of the offense
charged. The Court should also inform the jury that the statements made
by counsel are not to be considered evidence and are presented to the
jury as an explanation of what each side expects the evidence to show.

8.

The Court should request the prosecutor read the criminal complaint and
to then make their opening statement. No argument on the facts or law
shall be allowed. In reading the complaint, no reference to any
recommendation of banishment may be made,prior to the verdict.

9

The defense may then make an opening statement or may reserve their
opening statement until the beginning of the presentation of the
defense's case in chief.

10.

If there are two or more

11.

The prosecutor shall then present their evidence. When the Nation rests,
the defendant shall then present their evidence. When the defense rests,

if

defendants and they do not agree as to their
order of proceeding, the Court shall determine their order of proceeding.

the prosecutor may offer evidence to the jury in rebuttal.

When both parties have rested, and rebuttal is complete, the prosecutor
shall then present their closing statements, followed by the defendant's

closing statement.
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l3

If the trial is being presented to a jury, the judge should then give the
jurors instructions and they shall retire to decide their verdict. If there is
no jury, the judge shall then make his decision or announce the time at
which he willpresent his decision to the parties.

t4

If

15.

If the verdict is "guilty," the judge may impose its sentence

the verdict is "not guilty," the defendant shall be discharged and the
bond exonerated.

immediately, or may hold a hearing at a later date to decide on an
appropriate sentence.

16.

If the verdict is coming from a jury and the verdict is "guilty," the Court
shall inform the jury whether banishment has been recommended as a
punishment of the offense. The prosecution and defense shall then
present any additional evidence that they may wish to present on the
issue of whether banishment should be imposed. The jury should then
be requested to retire to consider. whether banishment should be
imposed and the maximum term thereof. Recommendation of
banishment is not binding on the judge.

17.

After sentencing, the judge may hold a hearing to determine an
appropriate appealbond,

S35
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if

an appeal is

to be filed.

Judge Disability

If by reason of death, sickness, or other disability, the judge before whom a jury
trial has commenced is unable to proceed with trial, then any other judge of
Quapaw Nation Court may proceed with trial, but only after said judge has
familiarized themselves with the record of trial.
1

If by reason of death, sickness, or other disability the judge before whom
the defendant has been tried is unable to perform the required duties of
judge afterthe verdict or finding of guilt, any other judge of the Quapaw
Nation Court may proceed with sentencing, but only after said judge has
familiarized themselves with the record of trial. A new trial may only
be granted if the substitute judge believes they cannot fairly perform the
duties of sentencing.

4I
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Evidence
The admissibility of evidence and the competence and privileges of witnesses
shall be governed first and foremost by the QuapawNation Rules of Evidence,
then the Federal Rules of Evidence. Should either of those rules of evidence not
address a particular issue, then the Court shall refer to the Rules of Evidence
promulgated by the State of Oklahoma.

Expert Witnesses and Interpreters
Either party may call expert witnesses of their own selection and each bear the
cost of such.

In the event a defendant has been appointed counsel and desires expert
witnesses, a Motion shall be made to the Court asking that the Nation
bear the cost of such witnesses. Upon a finding that the expert witness
or witnesses are necessary to the defense, the Court may grant such
Motion.
B
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The Court may appoint an interpreter of its own selection and each party may
provide their own interpreters. An interpreter through whom testimony is
received from a defendant or witness or communicated to a defendant or other
witness shall be put under oath to faithfully and accurately translate and
communicate as required by the Court.

Demurrerl Motion for Acquittal
The Court, on motion from the defendant or on its own, shall order the entry of
judgment of acquittal of one or more offenses charged in the complaint after the
evidence of either side is closed if the evidence is insufficient as a matter of law
to sustain a conviction of such offenses. A motion for acquittal by the defendant
does not affect his right to present evidence.

Jury Instructions

A.

At the time set by the Court, any party may file written jury instruction requests.
Copies of such requests shall be furnished to the Court, as well as adverse
parties. The Court shall inform the parties of its adopted jury instructions and
will then allow argument by counsel on those instructions. After argument, the
Court shall instruct the jury accordingly.

B

The Court may not summarize the evidence, express any personal opinions
regarding the weight or credibility of the evidence, nor give any instruction
regarding the desirability of reaching any available verdict. As far as the verdict
42

is concemed, the Court shall offer a single instruction that informs the jury
follows:

as

1.'

In order to retum a verdict, each juror must agree thereto;

2.

Jurors have a duty to consult with one another and to deliberate with a
view of reaching an agreement, if it can be done without violence to

individual judgment;

J

4.

Each juror must decide the case, but only after an impartial
consideration of the evidence with the other jurors;
In the course of deliberation, a juror should not hesitate to reexamine
juror's own views and to change the opinion of another juror if it is

the

erroneous; and

5
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No juror should surrender the juror's honest conviction as to the weight
of the evidence solely because of the opinion of other jurors, or for the
mere purpose of retuming a verdict.

Jury Deliberations
The Court shall direct the jury to select one of its members to preside over the
deliberations and sign any verdict agreed upon and admonish the jurors that
until they are discharged as jurors in the case that they may communicate upon
subjects connected with the trial only while the jury is deliberating its verdict
in the jury room.

I

The Court shall submit to the jury one or more copies of the instructions
and appropriate forms of verdict.

2.

The Court shall submit to the jury all exhibits received in evidence
except exhibits that parties agree may not be submitted or those exhibits
the Court excludes for good cause.

Verdict
The verdict of the jury shall be in writing, shall be unanimous, and shall be
returned to the judge in open court. If the jury is unable to agreeo the jury may
be discharged and the defendant tried again before a new jury on a date specific.
43

If the evidence is found to

I

support such verdict, the defendant may be
found guilty of a lesser included offense or attempt to commit the crime

charged.

The jury shall also make a recommendation for sentencing, allhough
this recommendation shall not be binding on the judge.

2
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Mistrial

A.

The Court may declare a mistrial at any time during trial if:

CHAPTER
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I

There occurs an error or legal defect in the proceedings, or conduct in
or outside'the courtroom, resulting in substantial and irreparable
prejudice to the defendant's case;

2.

There occurs during the trial, misconduct by the defendant, the
defendant's lawyer, or someone acting at the defendant's behest,
resulting in substantial and irreparable prejudice to the Nation's case;

3.

The trial cannot proceed in conformity with law;

4.

It

5

Upon a poll of the jury there is not unanimous concuffence with the
verdict returned.

5:

appears there is no reasonable probability
upon a verdict; or

of the jury's agreement

POST-TRIAL MOTIONS

Post-Trial Motion for Acquittal

If a mistrial is declared at any time after the close of the Nation's case in chief,
the court may order the entry of ajudgment of acquittal as to any crime charged,
or lesser included crime, for which the evidence would not reasonably permit a
finding of guilty beyond a reasonable doubt.
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1

B.

The acquittal does not bar prosecution for any crime as to which the
Court does not order an acquittal.

If a jury returns a verdict of guilty, the Court shall order the entry of acquittal
to any crime specified in the verdict, or lesser included crimeo for which the
evidence does not or would not reasonably permit a finding of guilty beyond a
reasonable doubt. If the Court directs an acquittal for the crime specified in the
verdict, but not a lesser included crime, it may either:
as

C.
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1.

Modify the verdict accordingly; or

2.

Grant the defendant a new trial as to the lesser included crime.

Unless the court otherwise permits in the interest of justice, a motion for
acquittal must be made within twenty (20) days after mistrial or verdict or
within any further time the Court may allow.

Post-Trial Motion for New Trial
The Court may grant the defendant a new trial if:
There occurred an error by reason of which the defendant is entitled to
a new trial;

2

There occurred any other error unless it appears beyond a reasonable
doubt that the same verdict or finding would have resulted absent the
erTor.

If

B

the trial was ,conducted by the Court, without a jury, the Court, with the
defendant's consent and in lieu of granting a new trial, may vacate any
judgment entered, receive additional evidence, and direct the entry of new
judgment.

C

A motion for a new trial based on the ground of newly discovered evidence
must be made with reasonable diligencJafter the evidence is discovered. The
Court may grant it even though an appeal is pending.

D.

unless otherwise permitted by the court, a motion for new trial based upon any
ground other than newly discovered evidence must be made within twenty (20)
days after verdict or finding of guilty or within any further time the court
allows.
45
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6:

SENTENCING AND JUDGMENT

Commitment or Release Pending Sentencing
Upon acceptance of plea, verdict, or finding of guilt for a crime punishable by
incarceration, the Court may continue or modify conditions of release pending
sentencing, or the Court may commit the defendant to confinement with or
without conditions of release.
Pre-Sentence Investigation
Upon accepting a plea, verdict, or finding of guilt, the Court may direct that a
pre-sentence investigation and report be completed. The report must be
submitted to the Court and the Court shall then furnish a complete copy of the
report to each party.
Sentence
Sentencing shall be imposed without unreasonable delay in accordanoe with the
provisions of the criminal code section violated.

B

Pending senlencing, the court may continue or alter bail, and any conditions

release already imposed,

or the Court may commit the

of

defendant to

confinement.
C

Before imposing a sentence, the Court shall allow counsel for the defendant an
opportunity to speak on behalfofthe defendant and shall address the defendant
personally and ask them if they wish to make any kind of statement on their
own behalf.

D

After imposing the sentence, the Court shall inform the defendant of their right
to appeal, and if so requested, shall direct the Quapaw Nation court clerk to
file a notice ofappeal on behalfofthe defendant.
1

At any time after the notice of appeal is filed, the Court may entertain

a

motion to set bail pending appeal.
E.

Time already served in confinement prior to the judgment and sentence being
entered, while awaiting or during trial, shall be allowed as a credit toward any
sentence of imprisonment or banishment imposed.
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General Sentencing Provisions

The sentencing policy of the Nation is to strive toward restitution,
reconciliation, and rehabilitation. While one goal of sentencin! is to impress
upon the wrongdoer the wrong that has been committed, the paramount goal is
to restore the victim and Nation to the position that existed prior to the
commitment of the offense, and to restore the offender to harmony with them
and the community by requiring them to right their wrongdoing.

B

Unless the Court determines that the ends ofjustice will not be served thereby,
or that a oivil action will more adequately adjudicate damages in the specific
case at hand, then in addition to any sentence, the Court shall:

1.
C

Order the offender to pay restitution to the victim andlor Nation.

In effectuating the Nation's sentencing policy, if the offender recognizes the
wrong they have committed, and earnestly repents of such wrong, the court in
its discretion may:

I

Allow such offender to exchange actual work performed for the Nation
in lieu of a fine or imprisonment, at the rate of ten (10) hours of work
per one hundred dollars ($ 1 00.00) of fine or ten ( 1 0) hours of work per
one (1) month of imprisonment;or

2.

Suspend the offender's term of imprisonment and place the offender on
probation under such reasonable conditions as the Court may direct for
a period not exceeding the amount of the maximum sentence allowed;
or

J

Defer entering the judgment and imposing sentence for a period not
exceeding three (3) times the maximum sentence allowed on condition
that if the defendant violated no law and satisfies such other reasonable
conditions imposed, the plea or verdict of guilty will be withdrawn and
said charges will be dismissed; or

Allow the offender to pay a fine in goods or commodities at the fair
market value of the goods or commodities to be surrendered, provided,
that the Nation shall not reimburse the offender for any e*cesi value of
the property surrendered.
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Judgment

A judgment must set forth in writing the plea, verdict, or finding, and the
adjudication. If the defendant is convicted, it must set forth the sentence

A.

imposed or other disposition.

The judgment must be signed by a judge of the Quapaw Nation court and
entered into the record by the Quapaw Nation Court Clerk and/or Court
Administrator.

B
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Executive Order of Relief from Judgment

A.

The chairman of the Quapaw Nation Business committee shall have the
authority to pardon or commute any judgment and sentence imposed for any
criminal offense upon a determination that
promotes the ends ofjustice.

B

a

pardon or commutation of sentence

will be entered by filing a copy of the proposed
action with the Quapaw Nation court clerk for a period of sixty (60) days after
a copy of the proposed executive action has been submitted for approval by the
Quapaw Nation Supreme Court and Business Committee.
Such pardon or commutation

1

Within the sixty (60) day period, any member of the Quapaw Nation

Supreme Court or Business Committee may submit a report approving
or disapproving of the proposed pardon or commutation. These reports
shall be delivered directly to the Chairman and to the Quapaw Nation
Court Clerk for filing.

2

Upon expiration of the sixty (60) day period, the pardon or commutation
may be issued by the Chairman, as long as no protest has been received.

-t

If protest was received, the Chairman may order the proposed pardon or
commutation to be placed on the ballot for the next regularly scheduled
election to determine, by referendum vote of the Nation, whether to
grant such pardon or commutation. The vote of the Nation shall be
conclusive.

CHAPTER
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DEFERRAL, SUSPENSION AI\D PROBATION
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Deferred and Suspended Sentencing
When the Court issues an order for deferral or suspension of sentencing, or an
order for probation in general, the Court imposes a sentence under which the
Court:

1

2

Defers or suspends all or a portion of the sentence imposed by the Court,
which involved incarceration; and

Releases

the individual into the community instead of placing the

individual in confinement or detention subject to the oonditions imposed
by the Court.

J

May assign a probation officer from the Probation Division of the
Quapaw Nation Marshals Service, or some other source.

B

when the court defers or suspends the imposition of a sentence imposed for
the conviction of a crime, it shall attachsuch reasonable conditions of probation
that it deems necessary to ensure that the individual will lead a law-ab-iding life
or is likely to assist the individual in doing so. Some such conditions may be as
follows:

1.

Meet his or her family responsibilities;

if

')

Devote himself or herself to a specific employment or occupation,
available to the defendant;

3

Undergo available and appropriate medical or psychiatric
rehabilitative treatment;

4

Pursue a prescribed secular course of education, study, or vocational
training, if available and financially feasible for the defendant;

or

other

Refrain from frequenting unlawful or disreputable places or consorting
with disreputable people;
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6

Refrain from all possession or use of intoxicants, narcotics or drugs that
are not prescribed by a medical professional;

7

Prohibit the individual from possessing a ftearm or other dangerous
weapon, unless granted permission by the Court or Probation Officer;

8.

Pay restitution to the victim or Nation;

9

Remain within the jurisdiction of the Nation and notifu the Court of any
change ofaddress;

10.

1

1.

t2.

Report as directed to the Court or the Probation Officer and to permit
said Officer to visit the individual's home'

Pay all or part of a fine andlor court costs imposed at sentencing;

Satis$ any other conditions reasonably related to the rehabilitation of
the individual.
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Modification of Probation
During the period of defemed or suspended probation, the Court may modiff
the requirements imposed on the individual or add further requirements
consistent with the rehabilitative needs of the individual or the needs of the
victim, or may discharge the individual from any remaining conditions.
1
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Upon termination of the period of defened or suspended probation, the
individual shall be relieved of any obligations imposed by the order of
the Court and shall have satisfied the sentence of the offense.

Violation and Revocation of Probation

At any time before the discharge of the individual or the termination of
period of deferral or suspension, if the Court has been made aware of
individual's violation of probation:

50

the
the

1

The Court may summon the individual to appear before it. If summons
is unsuccessful, then the Court may issue a wanant for the individual's
arrest;

B

2

At the hearing, if there is probable cause to believe that the individual
has violated probation, the Court may then revoke the deferred or
suspended sentence and reimpose the original sentence;

J

Nothing in this section shall prohibit the Court from adding conditions
of probation before resulting to a full revocation of the original sentence;

4

The Court may also revoke an original sentence in part and need not
impose the full original sentence upon revocation.

At any time before the discharge of the individual or the termination of the
period of deferal or suspension, if the Quapaw Nation Prosecutor has been
made aware of the individual's violation of probation:
1

The Quapaw Nation Prosecutor may file an application with the court
requesting acceleration or revocation of the probationary sentence,
alleging the specific terms of probation violated.

2

The Court may issue a summons for arraignment on the application or
an arrest warrant. A hearing on the application shall be set no later than
twenty (20) days from the date of arraignment on the application, unless
waived by the defendant.

J

At the hearing on the application to accelerate or revoke, the Prosecutor
and defendant or defendant's attom ey may subpoena witnesses to testify
and present evidence. Ordinary rules of evidence shall not apply to these
proceedings and hearsay evidence may be allowed, provided that the
Court may not base its findings solely on hearsay evidence.

4.

If there is probable cause to believe that the individual has violated
probation, the Court may then revoke the deferred or suspended
sentence and reimpose the original sentence;

5

Nothing in this section shall prohibit the Court from adding conditions
of probation before resulting to a full revocation of the original sentence;
51

6

The Court may also revoke an original sentence in part and need not
impose the full original sentence upon revocation.

The Court shall not revoke a deferred or suspended sentence, or increase the
requirements imposed except after a hearing upon written notice to the
individual of the grounds on which such action is proposed.

C

The individual shall have the right to hear and confront the evidence
being presented against the individual and shall have the right to offer
their own evidence of compliance on probation.
')

The individual may be represented by counsel and if the individual
cannot afford their own counsel, the Quapaw Nation Public Defender
shall be appointed.

D

Whenever arr individual is taken into and held in custody for violation of
deferred or suspended probation, the individual shall be entitled to have his or
her sentence considered by the Court within thirty (30) days of confinement,
unless the individual waives this right.

E.

A judgment suspending sentence or sentencing an individual to be placed on
probation shall be deemed tentative to the extent such is modifiable as provided
herein, but for all other purposes shall constitute a final judgment.

CHAPTER
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PAROLE

Eligibility for Parole

A.

Except as otherwise provided herein, a person sentenced to and serving a term
of imprisonment for more than thirty (30) days shall be eligible to petition the
Court for a grant of release on parole.

B

Parole may be granted to a person who has demonstrated good behavior and
faithful performance of duties while incarcerated.

C

Parole shall not be considered or granted to a person who has been convicted of
an offense involving the death or serious bodily injury of another unless the
convicted person has been sentenced to serve more than one (l) year and such
consideration may only be given after the convicted person has served one (1)
year under such sentences.

52
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Petition for Parole

of

A.

Parole may be granted by the Court on its own accord or upon the petition
an incarcerated individual.

B.

Petition for Parole may be made on a form to be provided for such purposes by
the Court, at a time no earlier than the expiration of one-third (1/3) of the period

of imprisonment ordered by the Court.
C

If the incarcerated person so desires, he or she will be allowed the opportunity
to contact and meet with counsel. If they cannot afford their own counsel, they
may contact and communicate with the Quapaw Nation Public Defender.

D

The completed petition shall be forwarded without unnecessary delay to the
Court by the individual's counsel or by the jailer.
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B

Consideration for Parole
The Court, upon receipt of the petition, shall cause the Quapaw Nation Court
Clerk to prepare a report stating the term for which the individual was
sentenced, the offense charged, the time served any may include a sworn
statement from the jailer regarding the conduct of the person while incarcerated.
The Court shall schedule a parole hearing within thirty (30) days of receipt of
the petition.

C.

The Court

will hold a hearing

on the petition for parole and the Court may grant

parole to a parole applicant subject to conditions no less restrictive than the
restrictions for probation under this Code.
1
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A.

The Court's decision to grant or refuse parole shall be reviewable only
for abuse of discretion by the Quapaw Nation Supreme Court.

APPEAL

Right of Appeal; How Taken
The defendant has the right to appeal from the following:

L

A final judgment of conviction and the sentence imposed.

53

2

An order made, after judgment and sentences, affecting their substantial
rights.

J

B.

An order made as to the

Quapaw Nation Court's imposition
and/or special conditions of bail.

of bail

The Nation has the right to appeal from the following

1

A judgment of dismissal, upon a motion to dismiss based on any
procedural irregularity occurring before trial, or an order excluding
evidence in favor of the defendant prior to trial.

An order amesting judgment or acquitting contrary to the verdict of the
jury or before such verdict can be rendered.

3.

An order of the Court directing the jury to find for the defendant.

A notice of appeal must be filed within twenty (20) days of the entry of the final
judgment and sentence or other appealable order and such must be served on
all parties except the party filing the appeal.

C
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2.

Stay of Judgment and Relief Pending Review

A sentence of imprisonment or banishment may be stayed if an appeal is taken,

A.

and the defendant may be given the opportunity to make bail as required by the

Court. Any defendant not making bail or otherwise obtaining release pending
appeal shall have all time spent in confinement counted towards their sentence.

A sentence to pay a fine or a fine and costs, may be stayed pending appeal upon

B

motion of the defendant, but the Court may require the Defendant to pay such
money subject to return if the appeal should favor the defendant and negate the
requirement for paying such.

An order placing the defendant on probation may be stayed on motion of the
defendant ifan appeal is taken.

C.

CHAPTER
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10:

OTHER PROVISIONS

Search and Seizure

54

A

A search warrant is an order directed to any He-Tah (law enforcement officer),
which directs said He-Tah to search a particular place for specifically described
persons or property and, if found, to seize them.

A

search warrant may only be granted upon application

to a judge of

Quapaw Nation Court by He-Tah.
B

C.

D

The Court can only issue a search warrant on the swom affidavit or affidavits
of He-Tah, which establish justifiable grounds for issuing the warrant.

I

If a judge is satisfied

2

Before a ruling on a request for a search warrant, the judge may require
the affiant to appear personally and be examined under oath.

that grounds for the application exist, the judge
issue
shall
a search warrant identifying the property expected to be
seized, if found, and a specific desuiption of both the person and places
to be searched.

Every search warrant must contain:

1.

The name and address of the QuapawNation Court;

2.

The date the search warrant was issued;

3.

The signature of the Quapaw Nation judge issuing the warrant; and

4

Direction any He-Tah to search, within a specified period of time not to
exceed ten (10) days, the person or place named for the property or
persons specified.

Service of search warrants shall only be between the hours of 7:00 am and 9:00
pm, unless otherwise directed on the search warrant by the judge.
The serving He-Tah must leave a copy of the warrant with an occupant
or owner over the age ofeighteen (18) ofthe place searched.

2.

If the place to be searched is unoccupied at the time of search, a copy
the warrant shall be left in some conspicuous place on the premises.
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J

He-Tah may break open any outer or inner door or window of a place
to be searched or may take other reasonable action to achieve entry to
or exit from a place to execute a search warrant, but only after the owner
or occupier bf the place to be searched has been notified of the He-Tah's
authority and purpose, and after the owner or occupier has refused
admittance to the He-Tah.

E.

The He-Tah serving a search wanant must make a signed inventory of all
property seized and attach such inventory to the warrant. The He-Tah must
leave a copy of the inventory and search warrant with an occupant or owner
over the age of eighteen (1S) if present during the search or in a conspicuous
place if an occupant or owner is not present during the search.

F

The He-Tah shall endorse on the warrant the date, time, and place of service
and the signature of the He-Tah serving it.

G

The search warrant shall be returned to the Court with an inventory of property
seized within twenty-four (24) hours of service.
1

H.

A He-Tah may seize property without
to believe such property is:

a search

warrant ifthere is probable cause

1.

Stolen, embezzled, contraband, or otherwise criminally possessed; or

2.

Which is or has been used to commit a criminal offense; or

a

-l

I.

In every case, the warrant shall be retumed to the Court within ten (10)
days ofthe date issuance.

Property which constitutes evidence of the commission of a criminal
offense.

A He-Tah may conduct

a search

without a warrant only:

l.

Incident to lawful arrest; or

2.

With the consent of the person to be searched; or
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J

of

J

With the consent of the person having actual possession and control
the property to be searched; or

4

when the search is of a vehicle capable of being moved and the officer
has probable cause to believe that it contains property subject to seizure;

5.

when the search is of a vehicle that is being impounded.

A person aggrieved by an unlawful search and seizure may move the Court for
the return ofany property that is not contraband on the.ground that such person
is entitled to lawful possession of the property illegally seized.

If

the motion is granted, the property must be returned and is not

admissible at any hearing or at trial.

K.

He-Tah may stop any person in a public place and search said person without a

warrant if they have:
1

2.

Probable cause to believe that an offense has been committed in their
presence; or

Probable cause to believe the person has committed an offense outside
of their presence, but the offense carries a maximum punishment of
three (3) years in prison andlor banishment and there is reasonable cause
to believe that such person, before awarrant can be obtained may:

a.

Flee the jurisdiction or conceal themselves to avoid arrest; or

b. Destroy

or conceal the evidence of the commission of an

offense.
a

J
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Probable cause to believe that the individual committed a crime of
domestic violence outside of the officer's presence within the previous
72 hours, provided that the individual was unavailable for arrest at the
time of the offense due to the individual's flight from the scene.

Arrest
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A

An anest is the taking of a person into custody in a manner authorized by law.
An anest may be made by either a He-Tah or by a private person.

B

A He-Tah may make an arrest in obedience to an arrest warrant, or they may,
without a warrant, arrest

a person:

When they have probable cause to believe that an offense has been
committed in their presence;

2.

J

C.

When they have probable cause to believe the person has committed an
offense outside of their presence, but the offense camies a maximum
punishment of three (3) years in prison and/or banishment and there is
reasonable cause to believe that such person, before a warrant can be
obtained, may:

a.

Flee the jurisdiction or conceal themselves to avoid arrest; or

b.

Destroy or conceal evidence of the commission of an offense

Probable cause to believe that the individual committed a crime of
domestic violence outside of the officer's presence within the previous
72 hours, provided that the individual was unavailable for arrest at the
time of the offense due to the individual's flight from the scene.

A private person may arrest another, for prompt delivery to a He-Tah:

1.

When an offense is committed or attempted in his presence; or

2.

When an arrest warrant for that porson is in fact outstanding.

D

An arrest pursuant to an arrest warrant can be made at a person's residence only
between the hours of 7:00 am and 9:00 pm, unless arrest at night at the residence
is specifically authorized by the issuing judge. Arrest at places other than at the
residence may be made at any time.

E.

Any person, upon making an arrest:
1

Must inform the person of his intention to arrest him, of the cause or
reasons for the arrest, and his authority to make the arrest;
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)

J

Must show the warrant of arrest as soon as is practicable, if such exists
and is demanded;

If

arrest made by He-Tah, may use reasonable force and use all
if the person being arrested either
flees or forcibly resists after being informed of the officer's intent to
necessary means to effect the arrest
arrest;

4

If

amest made by He-Tah, may break open a door or window of a
building in which the person to be arrested is, or is reasonably believed
to be, after demanding admittance and explaining the purpose of which
admiffance is authorized and receiving no answer;

May search the person arrested and take from them and put into
evidence all weapons they may have about their person.
F

Any He-Tah otherwise empowered to arrest aperson within jurisdictional limits
may continuously pursue such person from a point of initial contact within the
jurisdiction of the Nation to any point of arrest within or outside the jurisdiction
of the Nation and such arrest shall be valid.
I

G.

H.

Such officer shall respect and comply with the extradition requirements
of the jurisdiction in which the arrest is finally made.

A person may be arested in his own home only

1.

By

2

By a He-Tah for an offense committed in the home in the presence of
the officer; or

J

By a He-Tah in continuous pursuit of a person who flees to his home to
avoid arrest.

a He-Tah pursuant

to an arrest warrant;

Upon arrest, the defendant shall be notified that he or she has the following
rights:
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The right to remain silent and that any statements made by them may be
used against them in court;

I

2.

That they have the right to obtain an attorney, and if they cannot afford
an attorney, one will be provided for them;

J

a

That they have the right to have an attomey present for all questioning
and interrogation;

4

That even if they agree to answer questions, if at any time they wish the
questioning to stop or if at any time they wish to speak to an attomey
before answering questions, the questioning will immediately cease.

Prior to conducting a consensual warrantless search, the He-Tah shall inform
the person to be searched that:

l.
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The search

will

be conducted only with the person's consent;

2

That the person is under no obligation or requirement to consent to the
search and may refuse to consent to the search;

a
-l

That if the person does refuse to consent to the search, the He-Tah will
not search the person or property without first obtaining a search
warrant.

Extradition

A.

When the Court is informed and believes that a person has committed a crime
outside of Quapaw Nation Reservation Boundaries, or is wanted by order,
warrant, subpoena, or summons of a federal, Tribal, or state jurisdictional
authority, and is present within Quapaw Nation Reservation Boundaries, the
Court may order the Quapaw Nation Marshals Service to apprehend such
person and deliver said person to such authorities directed by the Court.

B

The Marshals Service may arrest and detain a person without a warrant upon
reasonable information that the accused stands charged in the courts of another
jurisdiction with a crime.
.

C

The Court will not recognize a demand for the extradition of a person charged
with or wanted for crime in another jurisdiction unless presented with a copy of
60

the judgment, order, warrant, subpoena, or summons from the demanding
jurisdiction. Such copy may be transmitted electronically.
D

If any person arrested pursuant to these extradition provisions, the arresting HeTah must take the person to the Court, where the Court must hold an extradition
hearing as soon as is practicable.

If it appears that there is no probable cause to believe the person is guilty
of the crime for which he or she is charged outside Quapaw Nation
Reservation Boundaries, or is not wanted by another jurisdictional
authority, or if it appears the person probably will not receive afair trial
in the other jurisdiction, the judge shall order the person released.

2.
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A.

The Court may confine a person arrested pursuant to these extradition
provisions for a period of time not exceeding thirty (30) days.

Certification as Child
Any person sixteen (16) or seventeen (17) years of age who is charged with
Murder, Kidnapping, Maiming, Rape, Sexual Abuse, Assault and Arson I, shall
be considered as an adult.

Upon arrest and detention, such sixteen- and seventeen-year-old
accused shall have all the same codified and constitutional rights of an
adult but shall be detained in a jail cell or ward entirely separate from
prisoners who are eighteen (18) years ofage or over.

B

Upon the filing of a complaint against such accused person, a warrant or
summons shall be issued which shall set forth the rights of the accused person,
and the rights ofthe parents, guardian or next ofkin ofthe accused person to be
present at the arraignment, to have representation, and to make application for
certification of such person as a child to the Juvenile Division of the Quapaw
Nation Court.
1

C

The warrant or summons shall be personally served together with a
certified copy of the complaint on the accused person and on the parents,
guardian, or next ofkin ofthe accused person.

The accused person shall file a motion for certification as a child within ten (10)
days of the arraignment. Upon filing ofthe motion, the complete juvenile record
of the accused shall be made available to the Prosecutor.
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D

Within ten (10) days of the filing of such motion, the Court shall hear evidence
regarding certification of the accused person as a child.

E.

When ruling on the certification motion of the accused person, the Court shall
give consideration to the following guidelines, listed in order of importance:

1

Whether the alleged offense was committed in an aggressive, violent,
and/or premeditated manner;

2.

The record and past history of the accused person, including previous
contacts with law enforcement agencies and juvenile or criminal courts,
prior periods of probation and commitments to juvenile institutions;

a

The prospects for adequate protection ofthe public
is processed through the juvenile system; and

J

4.

ifthe accused person

Involvement in certifiable gang related activity

F

The Court in its decision on the certification motion of the accused person, need
not detail responses to each ofthe above considerations, but shall state that the
Court has considered each of the guidelines in reaching its decision.

G.

If the accused person is certified as a child by the Court, the Court will expunge
all adult court records relative to the accused person and the instant charge and
remove any mention of the accused person from public record.

H

An order certifying a person as a child or denying the request for certification
as a child is a final order, appealable when entered.

563 Expungement
A.

Only the following persons may file a motion for expungement:

l.

A person who has been acquitted;

2.

A person whose conviction was reversed with instructions to dismiss by
the Quapaw Nation Supreme Court;
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a

J

A person whose case has been dismissed by the prosecutor or by a judge
at Quapaw Nation Court;

4

A

5

A person who has received a full pardon by the Chairman of the Quapaw
Nation Business Committee;

6.

A

person whose factual innocence was established by the use of
deoxyribonucleic acid (DNA) evidence subsequent to conviction;

person who was arrested and no charges of any type, including
for an offense different than that for which the person was
originally arrested were filed or charges were dismissed within one (1)
year of the arrest, or all charges are dismissed on the merits;
charges

B

7

A person where the statute of limitations on the offense had expired and
no charges were filed;

8.

A person who was under sixteen (16) years of age at the time the offense
was committed, or the person was certified as a child;

9

A person who was convicted of a crime with a maximum punishment of
one (1) year, after three (3) years have passed since the completion of
said sentence, as long as the person is not currently on'any kind of
probation for another crime.

Any person qualified under this Code may petition the Court to seal all or any
part of the record, except for basic identification information.
1

Upon filing of the petition for expungement, the Court must set a
hearing date and provide thirty (30) days' notice of the hearing to the
prosecutor, the Marshals Service, and any other person or agency the
Court believes may have relevant information related to the sealing of
such record.

C.

Upon the entry of an order to expunge (seal) all or any part of a record:

l.

The expunged actions are deemed neverto have occurred;
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2.

The person in interest and all governmental agencies may properly
reply, upon any inquiry in the matter,thatno such action ever occurred
and that no such record exists with respect to such person;

J

Inspection of the records included in the order may be permitted by the
Court only upon petition by the person in interest who is the subject of
such records ofthe prosecutor, and only to those persons and for such
purposes named in such petition; and

4

Employers, educational institutions, government agencies, offi cials, and
employees shall not, in any application or interview or otherwise,
require an applicant to disclose any information contained in expunged
(sealed) records.

D.

All

of expunged (sealed) documents under this Code may destroy
those documents if they are not unsealed within ten (10) years of the
possessors

expungement order.

CERTIFICATION
The undersigned does hereby certify that seven (7 ) members of the Business
Committee were present at the Business Committee Meeting on April 16,2022, constituting a
quorum. It is further certified that the foregoing resolution of the Quapaw Nation (O-Gah-Pah)
was publicly presented to the Business Committee and duly adopted through an in-person vote
of the members of the Business Committee with an affirmative vote of seven (7), anegative vote
ofzero (0), zero (0) absent, andzero (0) abstaining.

Bowden, Vice-Chair
Quapaw Nation Business Committee

J

ation

iness Committee
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